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UNITED STAGTS 
CORE aL off SEE = 


FOR THE NINTH CIRCULYT 


HARLES EDWARD BENNER, 


Appellant, 


WE! 
INITED STATES OF AMERICA, 


Appellee, 


Upon Appeal from the Judgment of the United States 


District Court for the District of Oregon 


BRIEF FOR THE APPELLEE 


COUNTER-STATEHENT CF THe CASE 


Defendant's statement of facts is sufficient The opinion of 
he trial court is reported in United States v. Benner, 289 F.Supp 6860, 
D.C. Or., 1968). 


The text of the opinicn is contained in Appendix A. 


ARGWIPYT 


THE FLEYH AMENDMENT IS NOT APPLICALLE 


The sole issue raised is whether or not defendent's Fifth 
Amendment right against self-incrimination should have berred his con- 
yviction under 26 U.S.C, § 5851 for possession of a firearm not manu- 
factured in accordance with 26 U.S.C. § 5821. Haynes v. United States, 
390 U. S. 85 (1968) is conceded to be the controlling case Research by 
the Government has produced six cases decided subsequent to Haynes involving 
convictions analogous to defendant's. Five support the lewer court decision 
in United Statcs v. Benner, 289 F. Supp. 860 (Gia (Oe ays ogee 

Defendant contends Form 1A, Declaration of Intent to Make a Fire- 
arm (Appendix B), cannot be used in any manner without incriminating the 
declarant (D. Br. 12) and that the only major effect of § 5821 is production 
of incriminating information (D. Br. 13). 

This contention is not consistent with 26 C.F.R. § 179.78 which 
provides; 


"fhe declaration must be supported by a certificate 
of the local Chief of Police, Sheriff of the County, 
United States Attorney, United States Marshall or such 
other person whose certificate may in a particular case 
be acceptable to the Director, Alcohol and Tobacco Taz 
Division,..that_the firearm is intended by such person 


for lawful purposes." [Emphasis added]. 


1/ 

~ Reed v. United States, 401 F.2d 756 (8th Cir., 1968); Varitimos v 
United States, F.2d 4Criminal Law Reporter 2246 (Ist. Cir., 1968); 
United States v. Casson, 280 F. Supp. 86 (D. Del., 1968); United States v 
Taylor, 286 F. Supp. 683 (E. D. Wis., 1968); cf. De Pugh v. United States, 
A401 F.2d 346 (8th Cir., 1968). Contra, United States v. Stevens,286 F. Supp. 
532 (D. Minn., 1968). 


The requirements of § 5821 "erlablich the lepality, ther 
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v. Taylor, 285 ¥. Supp. 653, 684 (E. D. Wis., 1968) citing United States 
co ieee, 319 F.2d 71, 73 (10th Cir., 1964), 

Therefore, the purpose of § 5821 is diametrically opposed 
to that of § 5841 which is "...directed principally at those persons 
who have obtained possession of a firearm without complying with the 
Act's other requirements and who therefore are immediately threatened 
by criminal prosecutions under § 5851 and 5861," Hayes v. United States, 
pupre, p. 96. A maker would already have possession and there is no pro- 
vision for a possessor to legitimatize his possession by cempliance with 
$ 5821 after the firearm has been manufactured. United States v. Taylor, 

286 F.Supp. 683, 684 (E. D. Wis., 1968). 

The underlying offense in Haynes was the possession of a firearm 
which had not been registered as required by § 5841. In the case at bar, 
defendant was not convicted of a failure to comply with § 5821 prior to 
the firearm's manufacture, Ne was convicted for possession of an illegally 
made firearm. 

If the gun was made prior to cefendant's acquisition, the offense 
was complete upon defendant's receipt. Compliance with § 5821 by the 
maker would not amount to self-incrimination on the part of the defendant. 
Wnited States v. Gasson, 288 F.Supp. 86, 90 (D. Del., 1968). 

Therefore, self-incrimination may not be used as a defense because 
defendant, as a possessor, was not required to register or otherwise inecrinmin- 
ate himself. United States v. Taylor, 286 F.Supp. 683, 684, (E.D. Wis., 1968); 
cf. Reed v. United States, 401 F.2d 756, 763, (8th Cir., 1968). Also sce United 


tates v. Renner, 289 F. Supp. 860, 861 (D. Or., 1968). 


Assuming defendant was the maker, he alro woulll not be able to 
assert self-incriminat£ion as a defense, Once the firearn has been milsuféct ule 
possession of it is an offense under § 5851. fection 56°1 (c) proviceus 
that "...[the] tax shall be paid in advance of the waking of the firearm." 
Section 5821 (c) also provices that the required declaration shall be mace 
"|, .prior to such making..." [Emphasis added]. ‘There is no provision 
under § 5821 for the possessor to legitimatize hls possession by subsequent ly 
complying with § 5821. United States v. Taylor, supra, p. 684. 

The self-incrimination privilege should not extend to a maker charged 
with a violation of § 5851 since the charge relates to possession of an 
illegally made weapon, not its manufacture, The scienter required by the 
statute is merely a "knowing possession," Sipes v. United States, 321 F.2d 
174, 179 (8th Cir., 1963) cert. denied 375 U.S. 913 (1963); Hazelwood v. 
United States, 208 F. Supp. 622 (N.D.Cal., 1962); United States v. Nares, 

206 F Supp. 550 (D. Colo., 1962), Aff'd, 319 F.2d 71 (10th Cir., 1963). 

There must be a substantial and real hazard of incriminatioa before 
the Fifth Amendment may be invoked as a defense. Marchetti v. United States, 
390 U.S. 39, 52-53 (1968). The risk of incrimination under § 5851 for one 
yho complies with § 5821 is "speculative and unsubstantial. Under Marchetti 
this is not enough." United States v. Casson, 288 F.Supp. 86, 90 (Del., 1968). 

Registration information acquired under § 5841 is made available 
Co state authorities pursuant to 26 U.S.C, § 6107. Mowever, information 
siven in conformance with § 5821 is not made available under 26 U.S.C. 

} 6107. In Haynes v. United States, supra, p. 99-100, the Supreme Court 


noted that " , . . provisions of 26 U.S.C. § 6107 are applicable to the 


special occupational taxes Lwposed by § 5801, althourh not, aprarently, 
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(imphasis added =} 

An individual filing a declaration under § 5821 must obtain 
certification from a local official that the gun will be used for lawful 
purposes. Undoubtedly, the prospective manufacturer would be informed 
by the local official if the firearm would be in violation of any 
applicable statutes. 

Also, 26 C.F.R. § 179.79 requires a declarant to obtain the 
approval of the Director, Alcohol and Tax Division, prior to making the 
firearm. As a matter of policy, the Alcohol and Tax Division will not 
grant approval if the firearm manufacture will constitute a violation of 
Federal, State or local law. 

The issue of whether the required filing of a declaration of 
intention to make infringes upon the constitutional privilege against 
self-incrimination was raised in United States v. Mares, 319 F. 2d 71 
(C.A. 10, 1963). In that case a defendant was convicted of one count 
charging possession of a sawed-off shotgun which he had not registered 
pursuant to Section 5841 and of a second count charging possession of 
a £irearm made in violation of Section 5821. On appeal, the Tenth Circuit 
set aside the conviction on count one because Mares had raised a proper 
claim of privilege under the Fifth Amendment, As to the remaining count, 


the court said at page 73: 


"The declaration requirerort costained in 26 U.S.C, 
5821(e) does not violate the cometitutiese! safeguerd 
PEARSE SUL KWAME AML AeA AE RES Ee BY PeUseeunncie ae 
possesion of Sirsrrws i) iigally pede... Sectige 592). 
requires one who deslres to meke/firenra to File a 
declaraticn of intent with the Secretary of the Treasury 
and to pay the prescribed tax. In centrast with Section 
5841, there is no self-inerimination inhering in the {[Lling 
of the lattcr declaration or the payment of the tax. The 
declaration and payment required by Section 532] would 
establish the legality, rather than illegality, of the 
possession of such a fircarm," 

Tne purpose of § 5821 in requiring "considerably more infornma- 
tion than § 5541" (D.Br. 6) works to the advantage of en applicant since 
the information is used to insure the legality of the firearm, The 
possessor of an illegaliy manufactured fircarm {s not obliged to register 
as stated in Defendant's Bricf at page 6. A proper claim of one's 
Fifth Amendment right against self-incrinination is a full cefense to 
a charge of failure to register a fircarm pursuant to § 5851. Maynes v. 
United States, 390 U.S. 85, 100 (1968). 

The Supreme Court stated at page 90: 

)..We are rqjuired only to resolve the narrow issue of whether 
enforcement of § 5851 against petitioner, despite his asserta~ 
tion of the privilege against self-inecrinination, is consti- 
tutionally permissible." 
Several recent decisions have refused to expand Haynes to cover other 
portions of the Act. Reed v. United States, 401 F.2d 756 (8th Cir., 
1968); United States v. Taylov,286 F.Supp. 683 (E.D.Wis., 1968); 
United States v. Benner, 289 F.Supp. 860, 851(D.0r., 1968). 


The only decision to the contrary is United States v. 


Stevens, 285 F.Supp. 532, 835 (U.Minn., 1968) which held § 5821 to be 


unconstitutional on the ground that it required incrimfim ti) s insommyt'ion. 

Nowever, tyvo subsequent Eighth Circuit a aa be » hee hald to 
the contrary (the District Court for the District of Mingmsota falls 
within the jurisdiction of the Eighth Circuit), Peed.v, inited Stetes, 
401 F.2d 756 (8th Cir., 1968); be Pugh v. United States, 401 F.2d 346 


(8th Cix., 1968). 


CONCLUSTON 


It is Submitted that this Court should find that a viol®tion 
Gh 276 °U55.C. § 5851 by non-compliance with 26 U.S.C. § 5821 chet net 
fall under the self-inerimination clause of the Fifth Ame ndeent. The 
Court should affirm the judgment of the court belo» and find defendant 
guilty of the above violation as set forth by the United States Attorney's 


Information. 


SIiEY 1 Dect mes 
United States Attorney 
District of Oregon 


CERTIFICATE OF SERVICE BY NAIL 


I WEREBY CERTIFY that 1 have made service of the foregoing 
Brief for the Appellee on the Appellant, Charles Edward Benner, by 
depositing in the United States Post Office at Portland, Oregon, on 
January 7; ae a cer-jified true, exact and full copy thereof, 
enclosed in an envelope with postage thereon prepaid, addressed to 
William V. Bierek, Esq., Suite 108, Lloyd Plaza, 1425 N. E. Irving 


Street, Portland, Oregon, 97232, attorney of record for Appellant. 
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SIDNEY I. LEZAK 
United States Attorney 
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APPENDIZ A 


UNITED STATES DIStKLGT COURT 


DISTRICT OF OREGON 


UNITED STATES OF AMERICA 


Plantiff 
NO, CR 63 85 
w. 
FINDINGS AND OFINION 
PHARLES EDWARD BENHER, 


Nee Ne Ye ee a 8 


Defendant. 


CILKENNY, JUDGE: 

Defendant is charged under 26 U.S.C. § 5851 with knowingly will- 
Fully unlawfully and Felonisously possessing a sawed off firearm in violation 
MecOmUMonGe Ss 5621 The facts are not in dispute. Defendant's only defense 
is that § 5851 as applied to § 5821, violates his Fifth Amendrent rights 
igainst self-incrimination lle relies on the recent cases of Marchetti v. 
jnitecestates, 390 U.S. 39 (1968), Grosso v. United States, 390 U.S, 62 
(1968) anc Haynes v. United States, 390 U.S, 85 (19068). In my view, those 
cases are distinguishable. 

Under the provisions of 26 U.S.C. § 5821, it is obligatory on any 
serson who wishes to make a firearm, whether by manufacture or alteration, 
-o declare his intention to the Secretary of the Treasury and provide his 
fingerprints and photograph prior to the making. Moreover, such person must 
Jay a tax of $200.00 on each firearm so made. Section 5851 ceclares it unlaw- 


ful for any person to possess or receive a firearm made in violation of § 5821. 


The decision in Maynes is restricted to a ceclaration thet § 5851 


Ww Oo kc a er . * . 
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§ 5841, violated the Fifth Amendeent. Clearly, in order to register the gun 
under § 5841, the person had to admit that he possessed it unlawfully. Here, 
defendant is not charged with failure to register his gun. Ve is charged with 
a violation of a separate provision of § 5851, making it unlawful to receive 
or possess an illegally made firearm. Decision on this point was expressly 
reserved in Haynes, 390 U. S. 91. The decisions in Marchetti and Grosso, 
in my opinion, have no application to the admitted facts in this case. 
There, the taxpayers were, in effect, reguired by the applicable statute to 
declare that they were engaged in illegal activities. .Here, as previously 
mentioned, defendant is only charged with the act of possessing an unlawfully 
made gun. Nowhere, does the statute require him to make a declaration which 
would be incriminatory in nature. 

I find that on or about February 3, 1968, in the District of Oregon, 
that defendant did knowingly, willfully, unlawfully and feloniously possess 
a firearm, to-wit: a Savage .22 Magnum Rim Fire rifle with 7-1/2 inch 
barrell, overall length 17-3/4 inches, butt sawed off to pistol grip, no 
serial number, which had been made in violation of Title 26, § 5821, United 
States Code; in violation of Title 26, § 5851, United States Code, and that 
defendant is guilty of the crime as charged in the information. 

The foregoing shall serve as my findings and conciusions. The 
matter is referred to the Probation Department for a pre-sentence report 


and placed on my sentencing calendar for June 26, 1968, at 10:30 A.M., at 


which time defendant and his attorney shall appeur. 


DATED this 5th day of June, 1968 


John F. Kilkenny 
District Judge 
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19. INPORVANT NOVICE 


Ss Hefore your declarntion cay be constdered, It will be pecessary that yer 
AFRIX securely attach to each copy themof, tn the space provided there fr, an im 
aoe" mounted Individual photegrszh of yourself tuken withtn ons year af the dete o 


this declaration. Proo!s, indistinct picterts, tinlyyes, or group photeg: wh: 
will not be occepted. Photographs must at oll thyes remain securely attache: 
to each copy of the declaration. 
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Thereby certlfy that the fiugerprints and photograph hereen cre those of the declaront and | have n¢ Infonrat.on which would 
Indicate that the declarant will use the firearm for other thaa lavful purpeses. 
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Machina Gra.—-The tenn “'machtne gun! means any 
wich shoots, ar is designed to shoot, cutometically 
sutomatica'ly, more than one shot, without nanval ro 
by a elngle function of the trigger. (Sec. 5848(2), 


) 


Muffler er SHoneer.—The term ‘muffler’ or silencer’ 


Seny device for cilencing or diminishing the report of 
ablo weapon, such ae a rifle, carbine, pistol, revalver, 
‘gun, evbnachina gun, shotgun, fowling piece, or 
ice from which a chot, bullet, or projectile raay be 
yed by an c2plosive, end is not limited to mufflers or 
3 for "firearms! an defined In cection $8468 of the 
Revenue Code. 
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xc. SE2I(a), 1. R. C.) 
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dividual, try shell affix hin {Ingorprints, aitach fo eoch 
the declaration on individual photogroph of bimeelf 
Hihin one year pricr to the date of cuch declaration, 
wish all other cata requued on the declaration, Upon 
fon of the declaraticn there must be affixed by the 
proposing ta make the firearm a $200 ‘'Nattonal Fire- 
st’ ntos.5 in the proper space, and cancel such stanp 
ng his Initfals and the date thereon tn ink. Both cooles 
decloration must then te forwarded to the Director, 
and Tobacco Tax Division, Internal Revenus Service, 
fon, D. C., 20224. 


'(page 3) 
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be required to (tle a dechmotion of mites) tones a fee orme er 
required to pay tox to move such flheam, bot cthosbi consul 
the cpplicable requictions to ascrriain ah reperys ore 
required. 


@. Procedure whore firearm is not r.ode.--Ir the event that 
o declaretion to make a fires, is executed and stamp alized 
ond thereafter euch Intent te abandoned ard the flrern ts wet 
made, the make; may Ule a claim en Fo §43 fr red en 
of the stamp with the Qlstrict Director of internal Ieesenee fer 
his district. Such claim mast be accompemied by tre 3secu 2 
tlon to which the: stomp is affixed 


9. Poenoltios.--Any pe-sea whe virlctes er foils to cuom- 
ply wlth eny of the tuquitcments of Che, ter Si cf te Int rnc! 
Revenue Corde shall, epen ceuvletien, be fined ee’ mere then 
$2,009 of be imprisunad for nut move Mien § yoers, of both, m 
the diserction cf tis court. Morcover, cay fim oe involved in 
ony violatinn ef the provistens of Chooter §3 cf the Intomal 
Revenue Cada of cay tezulations ptemulgotud thereunder shell 
bo cubjcet to scizuro ond forfciture. 


10. Scopes cf ton en meting ¢ fleeurn.—The prevssiows ef 
eection 5621 of the Interasl Flevenie Code releting to the 
moking of a firearm are a; pltcable to pessoms «19¥in “he Sictes 
ol the United States, ond the District of Celumopis. 
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AYVLNDIX C 


STATUILS AND IWSULNTIOKS TAUDTED 


STATULES (UNITED STATES CONS, TITLE 26) 


So eee wcxcéptions, ctc. 

(a) Rate.--There shall be levied, collected, and paid upon the making 
in the United States of any firearm (whether by manufacture, putting 
together, alteration, any combination thereof, or otherwise) a tax at the 
rate of $200 for each firearm so mada, 

(b) Exceptions.--The tax imposed by subsection (a) shall not apply to 
the making of a firearm-- 

(1) by any person who is engaged within the United States in the 
business of manufacturing firearms; 

(2) f£com another firearm with respect to which a tax has been 
paid, prior to such making, under subsection (a) of this section; or 

(3) for the use of-- 

(A) the United States Government, any State, Territory, or 
possession of the United States, any political subdivision 
thereof, or the District of Columbia, or 

(B) any péace officer or any Federal officer designated 
by regulations of the Sccretary or his delegate. 

Any person who makes a firearm in respect of which tax imposed by sub- 


section (a) does not apply by reason of the preceding sentence shall 


make such report in respect thereof vs the Seerctary or his delepete my 
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(c) By whom paid; when paid,--The tax imposed by sulsection (a) shall 
be paid by the person making the fircarm. Such tax shall be paid in 
advance of the making, of the firearm. 

(d) Mow paid.--Payment of the tax imposed by subsection (a) shall be 
represented by appropriate stamps to be provided by the Secretary or his 
delegate. 

(e) Declaration.--It shall be unlawful for any person subject to the 
tax imposed by subsection (a) to make a firearm unless, prior to such 
making, he has declared in writing his intention to make a firearm, has 
affixed the stamp described in subsection (d) to the original of such 
declaration, and has filed such original and a copy thereof. The declar- 
ation required by the preceding sentence shall be filed at such place, 
and shall be in such form and contain such information, as the Secretary 
or his delegate may by regulations prescribe. The original of the 
declaration, with the stamp affixed, shall be returned to the person 
making the declaration. Jf the person making the declaration is an 
individual, there shall be included as part of the declaration the finger- 


prints anc a photograph of such individual. 


§ 5841. Registration of persons in general 


Every person possessing a firearm shall register, with the Secretary or 


his delegate, the number or other mark identifying suci firearm, together 


with his his name, address, place where such firearm is usually kept 


’ 
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a natural person, the name and home addreers of an executive officer 
thereof. No person shall be required lo register under this section 
with respect to a firearm which such person acquired by transfer or 
importation or which such person made, if provisions of this chapter 
applied to such transfer, importation, or making, as the case may be, 


and if the provisiers which applied thereto were complied with. 


Sito Possessing firearms illegally 


It shall be unlawful for any person to receive or possess any fire- 
arm which has at any time been transferred in violation of sections 
$811, 5812(b), 5813, 5814, 5844, or 5846, or which has at any time been 
made in violation of section 5821, or to possess any firearm which 
has not been registered as required by section 5841. Whenever on trial 
for a violation of this section the defendant is shown to have or to 
have had possession of such firearm, such possession shall be deemed 
sufficient evidence to authorize conviction, unless the defendant 


explains such possession to the satisfaction of the jury. 


§ 5861. Penalties 


Any person who violates or fails to comply with any of the require- 


ments of this chepter shall, upon conviction, be fined not more than 


92,000, or be imprisoned for not wore then 5 yrars, or both, in the 
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§ 6107._ Vist of special taxnayers for public _inenectien 

Jn the principal internal revenue office in cach internal revenue 
district there shall be kept, for public inspection, an alphabetical 
list of the names of all persons who have paid special taxes under 
subtitle D or E with respect to a trade or business carried on within 
such district. Such list shall be prepared and kept pursuant to regu- 
lations prescribed by the Secretary or his delegate, and shall contain 
the time, place, and business for which such special taxes have been 
paid, and upon application of any prosecuting officer of any State, 
county, or municipality there shall be furnished to him a certified 
copy thercof, as of a public record, for which a fee of $1 for each 
100 words or fraction thereof in the copy or copies so requested ray be 


charged. 


REGULATIONS (CODE OF FRDERAL REGULATIONS, TITIE 26, CHAPTER _)) 
§ 179.77 Written declaration. 

Except as provided in §§ 179.82, 179.83, and 179.84 cvery person 
intending to make a firearm must declare his intention in writing on 
Form 1A (Firearms) to make such firearm. The declaration shall show 
(a) the name and address of the maker, and, if the maker is other than 


a natural person, the name and address of the principal officer or 


authorieed represcntative thereof; (b) the s@rjo] nuwbvet, metei, lenjtl 


ae Sait twain wares ard nother weirke tdontifuines the flresse+ sed fry 
such aaditional information as way be requircd on Forn WM (Firweree). A 
“National Fircarms Act" stamp (see § 179.75) must be affixed to the 
original declaration in the space provided therefer, and properly 


canceled (see § 179.81). Form 1A (Pirearns) and appropriate tax stamp 


may be obtained from any District Director of Internal Revenue. 


§ 179.78 Identification of declarant, 
If the declarant is an individual, he shall attach to cach copy of the 
declaration an individual photograph of himself, taken within one year 
prio to the date of such declaration, and shall affix his fingerprints 
to such declaration. The fingerprints must be clear for accurate 
classification and should be taken by somoone properly equipped to take 
them. The declaration must be supported by a certificate of the local 
chief of police, sheriff of the county, United States attorney, United 
States marshal, or such other person whose certificate may in a par- 
ticular case be acceptable to the Director, Alcohol and Tobacco Tax 
Division, certifying that he is satisfied that the fingerprints and 
photograph appearing on the declaration are those of the declarant and 


that the firearm is intended by such person for lawful purposes. 


$199.79 _Vrocedure for approval of eeclaration, 
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be forwarded directly, in duplicate, by the maker of the firearm to the 
Director, Alcohol and Yobacco Tax Divieion, Internal Revenue Service, 
Washington 25, D.C. The Director, Alcohol and Tobacco Tax Division, 
will consider the application for approval or disapproval. If the 
application is approved, the Director, Alcohol and Tobacco Tax Division, 
will return the original thereof to the maker of the firearm and retain 
the duplicate, Upon receipt of the approved declaration, the maker is 
authorized to make the firearm described therein, The maker of the 
firearm shall not, under any circumstances, make the firearm until the 
declaration, satisfactorily executed, with the "National Firearms Act" 
stamp attached, has been forwarded to the Director, Alcohol and Tobacco 
Tax Division, and has been approved and returned by him. If the appli- 
catien is disapproved, the original Form 1A (Firearms) with the "National 
Firearms Act" stamp attached thereto will be returned to the maker with 


the reasons for disapproval stated on the form. 


